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J ONES, Chief Justice
| NTRODUCTI ON
11 Al ex Gonzal es, manager of the Central Pawn Store in
Phoeni x, was charged with one count of trafficking in stolen
property and one count of theft. The trial court dism ssed both
counts with prejudice after the state determned there was no
reasonabl e |ikelihood of conviction. Gonzal es sued the Cty of
Phoeni x and Janmes Finnerty, a detective wth the Phoenix Police
Departnent, alleging malicious prosecution. The jury returned a
verdict in favor of CGonzales for $1.4 nillion. The trial court
deni ed defendants’ notion for judgnent notw thstandi ng the verdi ct
(JNOV).* In a split nmenorandum decision, the court of appeals
reversed, holding as a matter of |aw that the defendants had
probable cause to believe Gonzales committed the underlying
crimnal offenses. W granted review to deci de whether the court
of appeals applied the correct |egal standard.
STANDARD OF REVI EW
12 A trial court's denial of a nmotion for JNOV will be

reversed only if it reflects a manifest abuse of discretion. See

1 A Motion for Judgnent Notwi thstanding the Verdict (JNOV) is
referred to under the current rule as a notion for judgnent as a
matter of law (JMOL). Ariz. R GCv. P. 50. Counsel for the
parties, as well as the trial court and the court of appeals, use
the ol d term nol ogy. Accordingly, for purposes of uniformty, this
court elects to use the old term nol ogy — judgnment notw t hstandi ng
t he verdict.
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Hut cherson v. City of Phoenix, 192 Ariz. 51, 53, 961 P.2d 449, 451,
1912-13 (1998); Blakely GI, Inc. v. Wlls Truckways, Ltd., 83
Ariz. 274, 278, 320 P.2d 464, 466 (1958). In reviewing a jury
verdict, we view the evidence in the light npbst favorable to
sustaining the verdict, and if any substanti al evidence could | ead
reasonabl e persons to find the ultimte facts sufficient to support
the verdict, we will affirmthe judgnent. Hutcherson, 192 Ariz. at
53, 961 P.2d at 451, 113. W have jurisdiction pursuant to article
VI, 8 5(3) of the Arizona Constitution and Arizona Revi sed Statutes

(AR S.) section 12-2102 (2001).

FACTUAL AND PROCEDURAL HI STORY
A Fact s

13 On January 11, 1994, Robert Dovilla offered to sell a set
of Ping golf clubs to Central Pawn. Dovilla was quoted a price of
$160. 00, but, before proceeding with the proposed transaction, a
store clerk identified Dovilla as a person who had previously sold
a stolen generator to the store. The clerk notified another
enpl oyee who cal |l ed the Phoeni x Police Departnent’s pawn detail to
report the situation and to determne if the clubs were stolen. A
detective at the pawn detail ran the serial nunbers through its
dat abase, but the clubs were not listed as stolen; therefore, the

enpl oyee was told that the store could purchase the cl ubs.

14 While the enployee was on the phone, the clerk began
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filling out a transaction ticket. |In order to have sufficient tine
to obtain relevant police infornmation on stolen property, store
policy was to stall a questionable custoner by beginning routine
paperwork and obtaining the seller’s signature on the ticket.
After obtaining Dovilla' s signature, the enployee confronted him
about the stolen generator transaction. Initially, Dovilla denied
any know edge of the generator. He then changed his story and
asked the enployee if he was going to get paid. The enpl oyee
replied that the store needed to sort everything out before
finalizing the purchase. Dovilla then talked to Gonzales.
Gonzal es testified that Dovilla asked to speak with the owner, but
when he was told that the owner was unavail able, Dovilla left the
store, leaving the clubs behind. As a result, Gonzales told the
enpl oyee to place a ten-day hold ticket on the golf clubs pursuant
to ARS. section 44-1624(F),? and to store them in a secure

| ocati on.

15 Later the sane day, Dovilla returned to the store to
reclaimthe clubs. Gonzal es refused his request and invited himto
call the shop owner or the police pawn shop detail to discuss the
si tuation. Later in the week, the store sent the original

transaction ticket with Dovilla s signature to the pawn shop

2 The applicable statute provided: “The pawnbroker shall
retain any property obtained by good faith outright purchase inits
original formfor ten days after the original transaction date.”
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detail. The words “stolen property” were crossed out based on the
i nformation furnished by the police detail that the cl ubs were not

| i sted as stol en.

16 The foll owi ng week, James Finnerty, a detective with the
Phoeni x Police Departnment, went to the pawn shop after being
notified that a portion of the transaction ticket had been crossed
out. He questioned the enpl oyee about the clubs and asked to see
a copy of the ticket. Finnerty told store enployees, including
Gonzal es, that the golf clubs had not been placed on an official
police hold. O her events on that day are disputed. Gonzal es
testified that Finnerty tore the tag off the clubs and told himhe
could proceed to sell them This testinony was corroborated by
other store enployees who noticed the tag was mssing after
Finnerty left the store. Finnerty denied this, but a fell ow police
officer, contradicting Finnerty, testified that Finnerty had in

fact admtted to himthat he told Gonzales to sell the cl ubs.

17 Finnerty later called the store and asked why the store
had purchased golf clubs they suspected were stolen. Gonzal es
infornmed Finnerty that the store did not purchase the clubs, even
t hough the ticket indicated a purchase price of $160. Fi nnerty
told Gonzal es that he was placing a ninety-day police hold on the
cl ubs. Finnerty then ran a second check on the clubs and
di scovered that a set of Ping clubs had been reported stolen the

day Dovilla attenpted to nake his sale.
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18 Finnerty |later interviewed Dovilla, who admtted
i nvol venent in the generator and golf club transacti ons but denied
knowi ng the itens were stolen. Dovilla told Finnerty the store had
indicated it would offset the value of the golf clubs against the
| oss for the stolen generator. He also stated that three enpl oyees
had a conference behind the counter before quoting himthe price of

$160.

19 Two days later, Finnerty returned to the store with his
partner. Finnerty questioned Gonzal es about the earlier generator
transaction and whether the store intended to offset the | oss.
Gonzal es told Finnerty that he was not present when the generator
i ncident took place and that the store would attenpt to sell the
clubs only if they were not stolen. However, when Finnerty
appeared before the grand jury, he testified to the contrary, that
during the interview, he told Gonzales that he, Gonzales, *“had
every reason in the world to believe those golf clubs . . . were

stolen,” to which Gonzal es all egedly responded, “absol utely.”

110 Based on Finnerty’'s testinony, the grand jury indicted
Gonzal es on one count of reckless trafficking in stolen property
and one count of theft. A person who recklessly traffics in stolen
property commts second degree trafficking. A R S. 8 13-2307(A).
Theft can occur in various ways. A person who “know ngly controls

the property of another with the intent to deprive the other person



of such property” commts theft, as does a person who controls
anot her’s property “knowi ng or having reason to know’ that it was
stolen. A R S. 8 13-1802(A)(1) and (5). After certain evidentiary
rulings by the trial judge in the crimnal prosecution, the state
noved for dismssal. On April 3, 1995, the trial court dism ssed

both counts wi th prejudice.

B. The Malicious Prosecution Action

111 Gonzal es brought the instant civil conplaint against the
City of Phoenix and Finnerty, alleging malicious prosecution. The
court submitted the issue of probable cause to a jury, which
awarded CGonzales $1.4 million. After the judgnent was entered,
defendants filed the notion for JNOV, asserting that probabl e cause
existed as a matter of law to support the initiation of crimnal
proceedi ngs agai nst Gonzales. The trial judge denied the notion

and defendants appeal ed.
C. Opi ni on of the Court of Appeals

112 The court of appeals reversed the judgnent. A nmgjority
of the panel concluded as a matter of |aw that the underlying
crimnal action was supported by sufficient evidence of probable
cause. The mpjority determ ned that the i ssue whet her defendants’
JNOV notion was properly denied would best be resolved under a
probabl e cause analysis, ruling that the existence of probable

cause is a question of law to be determ ned de novo by the
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reviewing court without deferring to the findings of the trial
court. Relying on a few discrete facts, the majority held that
evi dence of probabl e cause was sufficient to support the underlying
crim nal charges. In dissent, Judge Garbarino argued that the
majority ignored the requirenent that the facts nust be viewed in

the light nost favorable to Gonzal es, the non-noving party.
Dl SCUSSI ON
A Probabl e Cause -- The Standard

113 To prevail on a malicious prosecution claim a plaintiff
must prove that the underlying crimnal action was brought w thout
probabl e cause. In the context of malicious prosecution, probable
cause i s defined as “a reasonabl e ground of suspicion, supported by
circunstances sufficient to warrant an ordinarily prudent man in
believing the accused is guilty of the offense. . . . The test
generally applied is: upon the appearances presented to the
defendant, would a reasonably prudent man have instituted or
continued the proceeding?” Mdinton v. Rice, 76 Ariz. 358, 367,

265 P.2d 425, 431 (1953) (citations omtted).

114 Generally, the court decides as a matter of |aw whet her
the facts are sufficient to establish probable cause. However ,
when conflicting probable cause evidence exists, the court may
submt the issue to the jury in the form of a hypothetica

guestion. Bradshaw v. State Farm Mut. Auto. Ins. Co., 157 Ariz.
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411, 419, 758 P.2d 1313, 1321 (1988) ("[T] he court may instruct the
jury hypothetically, telling them what facts wll constitute
probabl e cause.”) (citations omtted); Sarwark Motor Sales, Inc. v.
Wool ridge, 88 Ariz. 173, 177-78, 354 P.2d 34, 36-37 (1960) (setting

forth two nmethods of instructing the jury).?3

115 The probable cause evidence in the present case was
di sputed. Gonzales and Finnerty offered conflicting versions of
what had actually taken place during various exchanges anong
Finnerty, Gonzal es, and Central Pawn’s ot her enpl oyees. Gven this
di spute, the trial court properly submtted the issue to the jury.
In reaching the verdict, the jury necessarily found the probable
cause evidence insufficient to support the underlying crim nal
char ges. Following the jury's determnation, the trial court
effectively sustained the verdict when it denied the defendants

notion for JNOV. See Hutcherson, 192 Ariz. at 53, 961 P.2d at 451,

1912- 13.

116 The majority of the court of appeals utilized a de novo

3 The trial court did not frane the issue in the formof a
hypot heti cal ; instead, the court instructed the jury as to probabl e
cause, in general terns. Neither party objected to the final form
of the instructions given to the jury. Rule 51(a), Ariz. R Gv.
P. Because neither party objected, any error is waived unless the
instruction constituted fundanental error. State v. Schrock, 149
Ariz. 433, 440, 719 P.2d 1049, 1056 (1986). There is no
fundanental error here, however, because the instruction did not
m sstate the applicable law, and the instructions were not
m sl eadi ng or confusing. See State v. Bass, 198 Ariz. 571, 576-77,
12 P. 3d 796, 801-02, 17-18(2000); State v. Gallegos, 178 Ariz. 1,
10, 870 P.2d 1097, 1106 (1994).
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standard of reviewto determ ne the exi stence of probabl e cause as
a matter of law. Use of the de novo standard was i nproper inasmuch
as the facts presented to the jury were in dispute. As suggested
by the court of appeals dissent, the majority presuned incorrectly
on this record that probable cause is a legal issue solely for the
court to decide. Bradshaw, 157 Ariz. at 419, 758 P.2d at 1321.
Thus, the majority inproperly substituted its view of the evidence
for that of the jury. In considering whether sufficient proof
exists to support a jury verdict, an appellate court |ooks to the
broad scope of the trial and does not re-weigh the evidence on
review. City of dendale v. Bradshaw, 114 Ariz. 236, 238, 560 P.2d

420, 422 (1977).
B. The Jury Verdict WAs Supported By Substantial Evidence

117 The record reflects that at the tinme GConzales was
i ndi cted, he may have suspected the goods were stolen. Gonzal es
testified, however, that he acted upon his suspicion by follow ng
all protocols set by statute, by the police pawn shop detail, and
by the pawn shop. He also testified that he was told by police to
sell the clubs because the clubs were not |isted as stolen.
I mportantly, this testinony was corroborated by Finnerty's fell ow
officer, who testified that Finnerty admtted that he had in fact
told Gonzales to sell the clubs. Presumably, this testinony

wei ghed heavily on the “no probabl e cause” verdict. Evidence was
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al so presented that during the hold period the clubs were not
offered for sale by any enployee, that Gonzales refused t wo
different offers to buy them and that he did not attenpt to sel

the clubs even after he was told he could do so by Finnerty.

118 The evidence was also disputed regarding Dovilla' s
attenpted sale of the clubs to the pawn shop. Dovilla had clained
earlier that the enployees had a conference behind the counter,
quoted the selling price of $160, and then purchased the clubs. In
contrast, Gonzales testified that at the tine the price was quot ed,
he did not suspect the clubs were stolen, did not know Dovilla’s
hi story, and did not know the true value of the clubs. There was
also conflicting evidence regarding Gonzales knowl edge as to
whet her the golf clubs were stolen, that is, whether Finnerty
actually told the store to sell the clubs, whether the enployees
had a conference before quoting the price, and whether the store

woul d sell the clubs to offset the generator |oss.

119 The jury could reasonably infer fromthis evidence that
whi |l e Gonzal es may have suspected that the clubs were stolen, he
nevert hel ess did not recklessly traffic or know ngly control stol en
goods. In addition, the jury apparently found Gonzal es’ testinony
nore credible than Finnerty’'s. By its verdict, the jury rejected
the assertion that there was probable cause to charge Gonzal es.
Ampl e evidence supports the jury’'s determnation on this issue.

Therefore, applying the correct standard, we view the evidence in
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the I'ight nost favorable to upholding the verdict. So viewed, the
evidence was legally sufficient for a jury determ nation of no
probabl e cause. Accordingly, the trial judge did not abuse his

di scretion in denying the Mtion for JNOV.

CONCLUSI ON
120 W find no reversible error in the trial court
pr oceedi ngs. We vacate the nenorandum deci sion of the court of

appeals and affirmthe judgnent of the trial court. This case is
remanded to the trial court with instructions toreinstate the jury

verdict and to enter judgnment thereon.

Charl es E. Jones
Chi ef Justice
CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

Stanl ey G Fel dman, Justice

Thomas A. Zl aket, Justice

Wl liamE. Druke, Judge, Court of
Appeal s, Division Two

NOTE: By the recusal of Justice Frederick J. Martone,
Wlliam E. Druke, a judge of the Court of Appeals,
D vision Two, was designated to sit in his stead.
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